FOR 


homas Happer and other Tennents of Burns-land. 
and Lumſdeans-land in Coldinghame. 


ro” TO ; 
[ he Petition given in be Fean Home R <li of the 
Deceaſt Fohbn Home of Plendergeift, 


HE faid feav Howe and Two Meſſengers being accompanied with 
a number of Armed Men, having in Harveft laſt come to the 
Lands of Burns-laxd,and Lum/deani-land n Coldigham, and brought 
a great many Carts and Waines along with him, and upon pre- 
rence of Letters of Poinding of the Ground at the ſaid Jean Homes 

Inſtance, having Poinded the whole Corns ſtanding in Stoucks 

pon the ground for payment, as they pretended ef Eight or Nine Years bygone 

alned Bolls due out of theſe Lands; Albeit the ſaid Jeas Howe had no ſhadow of 

Right to Execute any ſuch Puinding, bur did it out of a Malicious and Capricious 

umour of purpoſe to caſt theſe Lands waift, which is evident from this, that ſhe 

Iid not offer to poind the Teinds of any other Lands, albeit ſhe might have had the 

ame pretence to poind the whole Teinds of the Parochin of Cojdingham,that ſhe had 

Fo poind the Teinds of theſe Lands ſhe having no more Right to poind the Teinds of 

heſe Lands, then the Teinds of all the Paroch, ro which ſhe nor her Husband 
ever had any pretence of Right: And the Tennents being ſurpriſed with this unjuſt 

procedure, being a thing very unexpedted to them : And they ſeing the Carts and 

-{Waines ready to take away their Corns, . they to ſave-their Corns from being de» - | 

ſiroyed and carryed away, were forced to give Bond every one of them to the value 
of their whole Croprt of Corns which was poinded. 
The Tennents baviug raiſed a Complaint before the Council, Apainſt the ſaid 
Jeen Home the Meſſengers and their Accomplices. tor a hugh Riot and manifeſt op- 
preſſion upon the account of the toreſaid lilegal Poinding, and for delivering back 
the Bonds thar had been ſo unjuſtly extortcd from them : The Council did remit the 
point of Right to Your Lordſhips to be diſcuitiſummarly, Reſerving to themſelves 
the conſideration of the Riot. | 

The preciſe queſtion then being in relation to the Legality of the poinding, It was 

alledged for the Tennents that the poinding was moſt unjuſt and illegal for theſe 

"YReaſons, Firlt, Tlendergaiff hirnſelf had never any Right to theſe Lands or Teinds. 

2. The Lady was not infeft in the Feinds of theſe Lands, and ſo could not poind 

"Fthe ſame for any part of her Annuity, 3. The right from her Husband being only 

of the Teinds of Co!dinghon ftanding by Righr of Wodlet in her Perſon, without ſpe- 

cifying the Teinds of any particular Lands, if the had been infeft in the teinds as 
ſhe was not, yet the poinding could not have proceeded before it had been ho 
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by Declarators to what teinas ſhe had Right. 4. Neither the Heretors nor pot. 


ſeſlors of theie Lands were called in the Decreet of poinding of the grounds $5. 
The Teinds of the Lands being vaJued, there gould þe po poinging of the grownd 
for valued Bolls $6. Fhey pginded the jock igg the valued Bolls withopus any 
paevious {enteace Jquidating the price gf the (gids Bolls. 7, They did not poind 
tor thelalt year, 1695. bur for the valued Bolls whiek 4s alledpged to be due for 
cight or nine years preceeding 8, They poinded the whole ſtock of the Tennents 
Corns for the ſaids bygone valued Bolls who were no wayes lyable tor the ſamenz 
They never haying medled with the Tenids, the Lands being {ct in Atkerdale, Re- 
ſerving the Tem which was alwiſe drawen by the Maſter, Sp that there was ne- 
ver 2 more unjuft and illegal poinding heard of, upon which yoar Lordſhips 
found the poinding not Legal. So as(0 retain the Bonds granted be the T'enents, 
and therefore decerned the ſaid Jeaw Home to retum and deliver up the Tennent, 
Bonds, Reſcrving the Right of cither partie as accords. 


The ſaid Jean Home,having given in a Petition reclaiming againſt the Interloquitor, | 


but contains nothing of New but what was formerly expreſly alledged, and nnder 


your Lordſhips conſideration rhe time of the paſling of the ſaid Interloquitor, and 


ſeing $he repeats the ſame defences the Tenients arc obliged to make the ſame An» 


ſwers. And firſt whereas it isalledged that be the Remit of Caquncel tie point of Þ* 
Right 15 to be diſcuft be your Lordships, and that therefore Sir Parricb Home ought |: 
to debate his Right without regard to the poinding. It is Aniwered, that the al- 
ledpance is abſolutely groundlets, and the complaint being in Relation to the unjnſt 
and nllegal poinding; the rg-nitt can only be underſtood of the pojgt of Right Inf. 
relation to the legalitie of the poinding, which is the ſubje& of the Complaint and 

is farder cleaxcd trom the expreſs words of the remit by which the Councel reſerved] 


to them: ves the conſideration of the Ryot atter the point of Right is discuſt; and 


alſo itis abſurd to pretend that the point of Right ſhould be undertiood of Sir Patrick, 


Right, his Righc not being art al! in the field, he nor being a purſucr in that come 
at the Tenents inſtance for the unjuti and illegal poinding; 
and if the Lady have any prerence of Right to the Teunds ſhe may wmfift againſt Sir 
Parrick as intrometter with the lamen as accords, who no doubt will ſufficiently clear 


plainty which only raiſe 


. 


hs ownRighr. 
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" 2. Whereas it is alledged that if theLady ſhould be obliged to deliver up.the honds 
« will. rejudge her Right and poſſeſſion, and the Tenents being lyable to her for 

id ands; and ſeang ſhe 15 willing inſtantly to debate hex Right the hond 
qught not ro be reltoxed. It is Anſwered. 1. That the poinding being illegal, as is 
eyRent for the reaſons forlaid, and as your Lordſhips has 2lready found, and rhe 
[Ladies Procurators has not the confidence to contraverrt it, then it muſt neceſfar)y 
follow that the Bonds ought to be reſtored. 2, It is abſolute Nonlenſe to pre- 
ten that theTennents ſhould be obliged to debate the point of Right to theTeinds 
Seing they are not concerned in the Right, all their concernment, being to be re- 


the faids Tein 


Foxes and repaired againfi the Illegal poinding. g. Ir is als great nonſenſe to al 


could their whole ſtock of Corns be qo for the bygan valued Bolls. 
3 Whereas it is alledged that the Teinds were conſtitute by Infeftment, and 
fo the ſubje& of a ſummar Poiading of the Ground, and that the Poinding was 


Not compleated, but only by Poinding a rip of Corn, and that there was nothing 


carried away, but the Tenents gave Bonds, which were confeuted to by Weflerſtont 
their Maſter, and that any Title is ſufficient to affoilzie from a Spuilzic, and that 
8Ibeir where a Title of Intromiffion is invalide, Your Lordfſhips will appoint Reſti- 
tution; yet where the Party intrometter can clear their Right, in ſuch a caſe Reſt! 
tution owght not to be made. It is Anſwered 1, That the Queſtion is v0! 
here, whither thele Teinds are conveyed by Infeftment or not, or whether the) 


ledge that the Tenentsſhonld by lyable for the valued Rolls, ſeing they never intro- 
wetted with the Teind- The famcn being alwiſe drawen by the Maſter, far 1s 


be the ſubje& ofa ſummar Poinding ? But whuther the Poinding ut {elf was Legalll 
or 
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gr not? 2, However Teinds may be conveyed by Infeftment, yet certainly,there 
.can be no poinding of the Ground for valued Bolls, ſeing they have not a Fandus 
to be poinded : But more eſpecially, the Stock of Tenents' Corns can never be 


poinded for valued Bolls, who had no intromifſion with 'the Teinds: 3, The 


 poinding was compleated, as appears by the execution of Poinding produced, which 


inſtruQs that they poinded for the valued Bolls the year 1694, and 7 or 8 years 


. prececeding : And there is no other way of poinding of Corns in Stoucks and Stacks 


burbyarip; And the Lady and her Accomplices, having Carts and Waines preſent 


_ would have inſtantly carryed the ſamen away, if the Tenents had not given their 


Bonds to redeem their Corns. | 
4+ Its abſolutely falſe, That Weſtreffow whoſe Wife Liferents a part of the 

Lands did conſent to the Tennents giving Bond, neither could he do it, for not 

only was he denuded of the Right of drawing the Teinds, but the Rents was ſc- 


aber for the uſe of his Creditors: And Kobers Brown .of Bleckburs appointed 


FaRtor by Your Lordſhips is a Cowplainer in this Proceſs with the Tenneurs. 


5- Albeit a Colourable Title may Affoilzie from a Spuilzie, Yet the Lady had 


- not ſo muchas a Colourable Title in this caſe to proceed in ſuch an Illegal poinding 


And the Tennents being unjuſtly poinded, as ſaid is, and Bonds extorted frem 


. them upen tha* Accompt, they as ſpoltare ante omnie ſunt reftituend:. 


6. It being acknowledged, That where a parties Title of Intromiſfion is ſuyalid 


© Refticurion ought to be made, then ex conceſpsReſtitution ought to be made in this 
. Cale; Seing it was moſt unjuſt and unwarrantable for the Lady to pond the Stock of 
the Tennents Corns. | | 


7. Albeit the Lady had a Right to theſe valued Bolls as ſhe has not, nor are the 
Tennents obliged to debate the point of Right, yet the poinding being Ulegal as 
faid is, it neceffarly follows that the Lady ought to reſtore the Bonds, and if ſuch 
an unjuſt aud illegal poinding as this ſhould be ſuffered not only, theſe Lands would 
be caften abſolutely waſte; But the Lady by the ſame Reaſon, may poind all the 
Lands within the Parochine of Coldingham for her Annulty. 


In Reſpe& whereof, Thc Deſire of the Petition as moſt Groundlefs and 
Abſurd vught to be Refuſed, and the Decreet finding the poindmg te be 
Illegal, and ordaining the Bonds to be Reſtored ought to be Extracted. 
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